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Doctrine of Equivalents: Where Are We

Now?
Alec Royka and Andrew Ollis

Alec Royka is an associate at Oblon, McClelland,
Maier & Neustadt, LLP in Alexandria, Virginia.
His focus is on representing and advising clients
involved in patent disputes in federal courts, before
the International Trade Commission, and before the
Patent Trial and Appeal Board at the U.S. Patent
and Trademark Office. In addition to litigating
patent disputes, Mr. Royka also handles patent
preparation and prosecution for domestic and
international clients in a wide range of technical
areas. See https:/lwww.oblon.comlalec-m-royka.

Andrew Ollis is a partner at Oblon, McClelland,
Maier & Neustadt, LLP in Alexandria, Virginia.
He represents and advises clients in all aspects of
patent law including litigation, post-grant practice,
infringement and validity opinions, clearance
reviews, licensing, patent prosecution and portfolio
development, and design patents. Mr. Ollis has
substantial experience in all phases of patent
litigation in district courts, the U.S. Court of
Appeals for the Federal Circuit, and in front of the
Patent Trial and Appeal Board at the U.S. Patent
and Trademark Office. See https./lwww.oblon.com/
professionallandrew-m-ollis.

Introduction

Patent attorneys routinely consider questions of
infringement. When they do, they typically focus on lit-
eral infringement, namely, whether each element of a pat-
ent claim is found in a particular product or process. The
outcome of that analysis often turns on interpretation of
the patent’s claim terms, otherwise known as claim con-
struction. A court’s construction of claims in U.S. patent
litigation frequently decides the infringement issue for
one side or the other. Indeed, claim construction is an
important reason why so few infringement cases in the
United States actually reach trial.

The heavy focus on claim construction makes it easy
to forget that resolution of literal infringement does not
end the infringement inquiry. A patent claim may still
be infringed even if an accused product does not liter-
ally contain every element of the claim. If the product

contains an equivalent to a missing claim element, it may
still be found to infringe the patent. Decisions by the U.S.
Court of Appeals for the Federal Circuit over the past
several years serve as a reminder that the doctrine of
equivalents is very much alive and can be an important
part of the infringement analysis.

The doctrine of equivalents has been a part of U.S. pat-
ent law since 1853 when the Supreme Court issued its
opinion in Winans v. Denmead.' Since then, the relevance
of the judicially created doctrine in patent litigation has
ebbed and flowed, reflecting the tension between two
policy considerations: notice to the public and fairness to
the patent owner.

With respect to notice to the public, “[t]he patent laws
promote the Progress of Science and useful Arts by
rewarding innovation with a temporary monopoly.”?
“The monopoly is a property right; and like any property
right, its boundaries should be clear,” so that the pub-
lic may know where they may operate with a fair degree
of certainly.®* A clear delineation of where one inventor’s
rights begin and another’s ends encourages innovation
and allows third parties to pursue creations and new
ideas beyond what has already been conceived.*

However, the other consideration of fairness to the pat-
ent owner takes into account that the boundaries of an
inventor’s property rights are not always clear. The patent
laws require inventors to particularly point out and dis-
tinctly claim the subject matter which they regard as the
invention.’ But courts have recognized that the nature of
language makes it all but impossible to truly capture the
complete essence of the claimed invention.® “The conver-
sion of machine to words allows for unintended idea gaps
which cannot be satisfactorily filled.”” Courts have thus
observed that if patents were always interpreted by their
literal terms, inventors may be left with less than they had
bargained for, and the value of a patent would be greatly
diminished.®

For over a century application of the doctrine of
equivalents has operated between these two policy con-
siderations, but starting in the mid-1990s and continuing
through the mid-2000s the doctrine faced considerable
pushback from the courts, focusing heavily on the uncer-
tainty the doctrine created for the public. The pushback
became so strong that many scholars feared the doctrine
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was all but dead.” While the doctrine has certainly been
restricted in recent decades, it has experienced somewhat
of a resurgence in recent years. Recent case law at both
the appellate and district court levels suggest successful
infringement arguments based on the doctrine of equiv-
alents, while difficult, are not impossible. This article
briefly discusses the history of the doctrine of equiva-
lents before turning to more recent cases involving cer-
tain aspects of the doctrine: the ensnarement defense and
the tangential relation exception to prosecution history
estoppel.

A Brief History of the
Doctrine of Equivalents

As mentioned briefly above, the doctrine of equivalents
was first introduced into U.S. patent law in 1853 with the
Supreme Court’s decision in Winans v. Denmead."’ At
issue in Winans was a patent directed to a railroad car
for transporting coal with the body of the car being cone
shaped. The unique cone shape allowed the car to carry
“more coal in proportion to its own weight than any car
previously in use” and excess loads did not distort the
shape of the car because the load “presses equally in all
directions.”!!

The accused infringer inspected a Winans’ car and
built its own, but shaped the car in an octagonal shape,
arguing that this difference entitled it to a finding of
non-infringement. In rejecting the accused infringer’s
argument for non-infringement the Court noted that
“[t]he exclusive right to the thing patented is not secured,
if the public are at liberty to make substantial copies of
it, varying its form or proportions. And, therefore, the
patentee, having described his invention, and shown its
principles, and claimed it in that form which most per-
fectly embodies it, is, in contemplation of law, deemed
to claim every form in which his invention may be cop-
ied, unless he manifests an intention to disclaim some of
those forms.”'> Accordingly, Winans was interpreted as
standing for the proposition that “[t]he scope of a patent
is not limited to its literal terms but instead embraces all
equivalents to the claims described.”!3

Nearly a century later, the Supreme Court revisited
Winans and the doctrine of equivalents more generally in
Graver Tank & Mfg Co. v. Linde Air Prods. Co.'* At issue
in Graver Tank was a patent that covered an electric weld-
ing composition with claims that included two alkaline
earth metal silicates and calcium fluoride.”> The accused
product used a similar composition, but substituted sili-
cates of calcium and magnesium with silicates of calcium
and manganese, the latter not being an alkaline earth
metal.'® The Court reaffirmed the doctrine of equivalents

within U.S. patent law, stating that “[t]he essence of the
doctrine is that one may not practice a fraud on a pat-
ent.”'” In upholding the doctrine, the Court explained
that a patentee may invoke the doctrine where an accused
infringer’s product “performs substantially the same
function in substantially the same way to obtain the same
result.”!

With the existence of the doctrine of equivalence reaf-
firmed and solidified, reliance on the doctrine by parties
in infringement actions increased. By the mid-1990s, the
Supreme Court became concerned with reigning in appli-
cation of the doctrine. In Warner-Jenkinson v. Hilton
Davis®, the Supreme Court took the first step. At issue
in Warner-Jenkinson was whether the doctrine of equiva-
lents survived the 1952 revision of the Patent Act, which
added in means-plus-function claiming under 35 U.S.C.
§ 112 96.%° The accused infringer argued that by adopting
means-plus-function claiming, Congress had implicitly
rejected use of the doctrine of equivalents outside the
scope of § 112 9 6.2! The Court rejected this argument
and again reaffirmed the doctrine of equivalents, noting
that “[a]bsent something more compelling than the dubi-
ous negative inference offered by petitioner, the lengthy
history of the doctrine of equivalents strongly supports
adherence to our refusal in Graver Tank to find that the
Patent Act conflicts with that doctrine.”” However, in
addition to reaffirming its existence, the Court placed an
important constraint on the doctrine, holding that “the
doctrine of equivalents must be applied to individual ele-
ments of the claim, not the invention as whole.”??

Today, when asserting infringement based on the doc-
trine of equivalents the “essential inquiry” is whether
“the accused product or process contain[s] elements iden-
tical or equivalent to each claimed element of the pat-
ented invention.”?* Equivalence is determined by use of
one of two tests: the “function-way-result” test, or the
“insubstantial differences” test. While both tests seek to
answer the same question, they ask different questions.
Under the “function-way-result” inquiry, the accused
product infringes if, on a limitation by limitation basis, it
(1) performs substantially the same function as the origi-
nal; (2) performs that function in substantially the same
way; and (3) achieves the same result as the original.?’
The insubstantial differences inquiry is more abstract,
and simply states that “[a]n element in the accused device
is equivalent to a claim limitation if the only differences
between the two are insubstantial.”?® Like literal infringe-
ment, infringement under the doctrine of equivalents is a
question of fact and is therefore decided by a jury.?’

Accused infringers may assert a number of defenses to
a claim of infringement under the doctrine of equiva-
lents thereby limiting or even eliminating a patentee’s
ability to assert the doctrine. The four primary defenses
are prosecution history estoppel, ensnarement, vitiation,
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and dedication to the public. Prosecution history estop-
pel prevents a patentee from recapturing scope under
the doctrine of equivalence that was surrendered dur-
ing prosecution. Ensnarement prevents a patentee from
claiming an equivalent that would not have been patent-
able in the first instance because the broader applica-
tion of the claims would have also covered the prior art.
Vitiation prevents a patentee from claiming as equivalent
a feature that would eliminate an actual claimed element.
Finally, dedication to the public prevents a patentee from
claiming equivalents that were disclosed in the specifi-
cation but left unclaimed. The ensnarement and pros-
ecution history estoppel defenses have played significant
roles in the application of the doctrine of equivalents in
recent years.

The Ensnarement Defense

As discussed above, the ensnarement defense to a claim
of infringement under the doctrine of equivalents pre-
vents a patentee from claiming an equivalent which would
cause the claims to also cover the prior art. Simply put, “a
doctrine of equivalents theory cannot be asserted if it will
encompass or ‘ensnare’ the prior art.”?® While the defense
itself is relatively easy to understand, it is not always easy
for the patent owner to apply and rebut. Recent case law
discussing this defense focuses heavily on the method
used to evaluate the defense. The most popular method
for determining ensnarement involves a hypothetical
claim analysis.”® The analysis is a two-step process, with
the first step requiring the patentee “to construct a hypo-
thetical claim that literally covers the accused device,”
and the second step requiring the accused infringer to
introduce prior art to assess “whether the patentee has
carried its burden of persuading the court that the hypo-
thetical claim is patentable over the prior art.”3® Simply
put, the court is asking “if a hypothetical claim can be
crafted, which contains both the literal claim scope and
the accused device, without ensnaring the prior art.”?!

In Jang v. Boston Sci. Corp., the defendant raised the
ensnarement defense in response to a claim of infringe-
ment under the doctrine of equivalents.> The district
court, opting to perform a hypothetical claim analysis,
directed the patentee to produce a hypothetical claim.
The patentee’s hypothetical claim amended the asserted
claim in part as follows: “the first connecting strut tnter=

column configured
to provide increased flexibility compared to the first and

second expansion columns.”?* The district court rejected
the patentee’s hypothetical claim as flawed, declined
to conduct a hypothetical claim analysis, reversed the
jury’s verdict of infringement and entered judgement of

non-infringement for failure to demonstrate a proper
hypothetical claim.** On appeal, the Federal Circuit
affirmed the district court, finding that the patentee’s
hypothetical claim impermissibly narrowed the scope
of the original claim.?® The Federal Circuit noted that
“[a]lthough [the] hypothetical claim [] is broader... by
deleting the non-parallel intermediate section limitation
(thereby encompassing connecting struts with a paral-
lel intermediate section), it is also narrower by adding
the requirement that the connecting strut column must
provide more flexibility as compared to the expansion
columns.”3®

In support of its decision, the Federal Circuit stated that
“[o]ur precedent has been clear, [] that a patentee’s hypo-
thetical claim may not add any narrowing limitations:”3’

[A] district court [is] under no obligation to under-
take a hypothetical claims analysis on [behalf of the
patentee]. A patentee [] bears the burden of proving
that it is entitled to the range of equivalents which
it seeks. And, when utilizing the hypothetical claim
tool, the burden starts with proposing a hypotheti-
cal claim that only broadens the issued asserted
claims.®

Accordingly, patentees faced with an ensnarement
defense should take particular care in drafting their
hypothetical claims if required to do so.

A patentee’s attempt to assert infringement under the
doctrine of equivalents was similarly thwarted more
recently in Fluidigm Corp. v. Ionpath, Inc.®® In Fluidigm,
the district court’s claim construction precluded a find-
ing of literal infringement, so the patentee resorted to a
theory of infringement under the doctrine of equivalents,
and both parties moved for summary judgment on the
issue of infringement.** The patent at issue involved a
method of analyzing biological tissue samples via mass
spectrometry involving labeling a sample, a cell or lump
of cells, with metal tags attached to antibodies in a pro-
cess called “staining.”*! Defendant’s accused product
MIBIscope analyzed antibody-metal-tag stained bio-
logical samples with mass spectrometry, but rather than
operate on cells, the MIBIscope operated on thinly sliced
tissue samples (around 4 micrometers thick, much thin-
ner than any intact cell might be) mounted onto a slide.*?

The district court granted defendant’s motion for sum-
mary judgement for non-infringement of the asserted
patent under the doctrine of equivalents, because the
patentee failed to articulate a hypothetical claim that lit-
erally covered the accused device.** The court criticized
the patentee, stating:

Either misreading or mischaracterizing the case law,
patent owner asserts that the accused infringer must
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identify specific prior art before any ensnarement
analysis occurs. Not so. The ensnarement analy-
sis begins with the patent owner’s articulation of a
hypothetical claim that literally covers the accused
device. Patent owner does not contend it is not on
notice of defendant’s ensnarement defense. So, it
must articulate an adequate hypothetical claim. It
has failed to do so.*

Accordingly, patentees considering asserting infringe-
ment under the doctrine of equivalence should be aware
of the ensnarement defense, and be prepared to present a
proper hypothetical claim if required.

The Tangential Relation
Exception to Prosecution
History Estoppel

The doctrine of equivalents has also seen renewed inter-
est recently under the tangential relation exception to
prosecution history estoppel. As mentioned above, pros-
ecution history estoppel prevents a patent owner from
reclaiming through the doctrine of equivalents subject
matter that was surrendered during prosecution. In Festo
v. Shoketsu Kinzoku Kogyo Kabushiki, the Supreme Court
established a presumption that any narrowing amend-
ment, that is, any amendment that narrowed the scope
of the claim to satisfy any requirement of the patent act,
bars the application of the doctrine of equivalents as to
that element.** Notably, the Court in Festo refused to find
that the prosecution history estoppel created an absolute
bar to infringement by equivalents. Instead, the Court
left open the possibility that a patent owner could rebut
the presumption of estoppel if it could show (1) that the
equivalent was “unforeseeable at the time of the applica-
tion;” (2) the rationale underlying the amendment bears
“no more than a tangential relation to the equivalent in
question;” or (3) there exists “some other reason suggest-
ing that the patentee could not reasonably be expected to
have described the insubstantial substitute in question.”¢
With respect to the tangential relation exception, courts
have explained that there is no reason “to foreclose claims
of equivalents for aspects of the invention that have only
a peripheral relation to the reason the amendment was
submitted.”#” Similarly, “the inquiry into whether a pat-
entee can rebut the Festo presumption under the ‘tan-
gential’ criterion focuses on the patentee’s objectively
apparent reason for the narrowing amendment.”*

In Festo, the claim at issue was directed to a linear
motor having a piston, a driven assembly, and a magnet
arrangement. During prosecution, the claim was nar-
rowed so that the driven member included “a cylindrical

sleeve made of magnetizable material.”* The accused
product included an aluminum non-magnetizable sleeve,
and did not literally infringe. The patent owner thus relied
on the doctrine of equivalents, arguing that the “mag-
netizable” amendment fell under the tangential relation
exception to prosecution history estoppel.”® The Federal
Circuit rejected Festo’s argument, noting that “[blecause
the prosecution history reveals no reason for the ‘mag-
netizable’ amendment... Festo has not shown that the
rationale for the ‘magnetizable’ amendment was only tan-
gential to the accused equivalent. We therefore conclude
that Festo cannot satisfy the ‘tangential’ criterion.”!

After the Festo opinion by the Supreme Court in 2002
and the Federal Circuit’s opinion on remand in 2003,
few decisions addressed the tangential relation excep-
tion and even fewer cases found the exception applica-
ble. But in 2019, that suddenly changed. In Ajinomoto v.
ITC> the Federal Circuit found the tangential relation
exception applied and affirmed an International Trade
Commission finding infringement under the doctrine of
equivalents. The patent at issue in Ajinomoto related to
E. coli bacteria with increased L-amino acid production.
During prosecution the asserted claim was amended in
part as follows:

a protein as defined in the following (A) or (B) in a
cell of said bacterium:

(A) aprotein which comprises the amino acid sequence
shown in SEQ ID NO: 2 in Sequence listing;

4 ] i1 SEQHD-NO241S
tisting a protein which comprises an amino acid
sequence that is encoded by a nucleotide sequence
that hybridized with the nucleotide sequence of
SEQ ID NO: 1 under stringent conditions.>

The amendment was made to the (B) alternative to
exclude an E. coli YfiK protein disclosed in the prior
art. No amendment was made to the (A) alternative. The
accused product related to a YddG protein encoded by
codon-randomized non E. coli, YddG strain—a different
E. coli strain not literally covered by the (A) alternative
and one that had been literally covered by the (B) alter-
native prior to the amendment. The patentee argued that
the accused product was equivalent to alternative (A).

After the accused infringer argued that prosecution his-
tory barred infringement by equivalents, the patentee ini-
tially argued that because element (A) was not amended
during prosecution, prosecution history estoppel did not
apply.* The ITC rejected this argument and the Federal
Circuit stated that it did not need to reach this issue.”

a4 IP Litigator
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Instead, the Federal Circuit first determined that “[t]he
objectively evident rationale for the amendment was to
limit the set of proteins within the claim’s scope so that
it no longer included the prior-art E. coli YfiK protein,
and more generally, no longer allowed as wide a range
of amino acid alterations.”*® The Court then concluded,
“the reason for the narrowing amendment ... is unrelated
to differences among the several DNA sequences that
encode a given protein,” and prosecution history estop-
pel does not preclude a finding of infringement under
the doctrine of equivalents.’” Thus, the reason for the
amendment was again critical in deciding whether equiv-
alents were still available under the tangential relation
exception.

It is also worth noting that the Ajinomoto decision was
not unanimous. A dissenting opinion disagreed that the
reason for the amendment was sufficiently unrelated to
the accused product for the tangential relation question
to apply. When this decision issued it at first appeared
that it might simply be an outlier with unusual facts and
a split decision by the Federal Circuit.

However, only three days after issuing its opinion in
Ajinomoto, the Federal Circuit applied the tangential
relation exception again in Eli Lilly & Co. v. Hospira,
Inc’® and affirmed another finding of infringement
under the doctrine of equivalents. The claim at issue was
directed to:

An improved method for administering pemetrexed
disodium to a patient in need of chemo-therapeutic
treatment, wherein the improvement comprises:

a) administration of ... folic acid prior to the first
administration of pemetrexed disodium,;

b) administration of ... vitamin B12, prior to the first
administration of pemetrexed disodium; and

¢) administration of pemetrexed disodium.>

Critically, the claims originally recited an “antifolate”
instead of “pemetrexed disodium.”®® The accused prod-
uct utilized a different salt—pemetrexed ditromethamine,
forcing the patentee to rely on the doctrine of equivalents
in alleging infringement. In assessing whether the tan-
gential relation exception to prosecution history applied,
the Federal Circuit observed that “[flew propositions of
patent law have been so consistently sustained by the
Supreme Court as the doctrine of equivalents.”®! On the
other hand, the Court cautioned that “[w]e have empha-
sized ...that the doctrine of equivalents is the exception,
however, not the rule, and not merely the second prong of
every infringement charge, regularly available to extend
protection beyond the scope of the claims.”®> The Court
first confirmed that the amendment was clearly narrowing
and related to patentability, thus invoking a presumption

that prosecution history estoppel applied.”® However,
because the reason for the amendment was to give up
antifolates, not other pemetrexed salts, the amendment
was found to be tangential to the accused product and the
presumption of prosecution history estoppel overcome.%

More recently, in Bio-Rad Labs., Inc. v. 10X Genomics
Inc.®, the Federal Circuit applied the tangential rela-
tion exception to prosecution history estoppel to again
affirm a finding of infringement under the doctrine of
equivalents. The claim at issue in Bio-Rad was directed to
“[a] microfluidic system [e.g., for forming microscopic
droplets] comprising: a non-fluorinated microchannel,
a carrier fluid comprising a fluorinated oil and a fluori-
nated surfactant...”® The accused product contained
microchannels with 0.02% Kynar, a fluorine-containing
coating resin and thus did not literally satisfy the non-
fluorinated microchannel limitation. That said, the Court
considered the Kynar coating resin in the accused prod-
uct a de minimis amount because the microchannels and
carrier fluid did not react with each other.®’

The Federal Circuit began its discussion of equivalents
by noting that “equivalents remain a firmly entrenched
part of the settled rights protected by the patent.”% The
Court then turned its attention directly to the tangential
relation exception, stating that “[t]he crux of the tangen-
tiality inquiry remains the patentee’s objectively appar-
ent reason for the narrowing amendment.”® The prior
art cited during prosecution disclosed fluorinated micro-
channel wall coatings that would react with the carrier
fluid.”® “The inventors therefore amended the claims
to make clear that the carrier fluid and the microchan-
nel wall should be chemically distinct.””' The Court
found that the objectively apparent reason for the nar-
rowing amendment “was to distinguish microchannels
that reacted with carrier fluids.”’> “[The prior art] dis-
closed fluorinated microchannels generally. It did not
expressly disclose microchannels with non-reacting, neg-
ligible levels of fluorine, like the accused equivalent.””3
Accordingly, the Court found that the amendment recit-
ing “a non-fluorinated microchannel” was tangential,
and that prosecution history estoppel did not apply.’

However, not every recent opinion by the Federal
Circuit has found the tangential relation exception to
prosecution history estoppel applicable. In Pharma Tech
Sols., Inc. v. LifeScan, Inc, the Court refused to apply the
tangential relation exception.” The claim at issue was
directed to an apparatus for measuring compounds in
a sample fluid, comprising ... a microprocessor for con-
verting multiple Cottrell current readings into analyte
concentrations and comparing the measurements.” The
originally presented claim was broad enough to liter-
ally cover the accused product, but during prosecution
the patentee significantly amended the claims in light
of prior art to require the measurement, conversion
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and comparison analysis of Cottrell current readings.””
The accused product fell outside the literal terms of the
claim at issue, as it only measured and compared cur-
rent readings, and did not covert Cottrell current read-
ings into analyte readings.”® Nevertheless, the patentee
argued that the doctrine of equivalents applied because
the “converting” and “comparing” claim limitations were
already disclosed in the prior art, the limitations must
have been added for reasons not related to patentability
and were thus tangential.”” In rejecting these arguments,
the Federal Circuit found that “[t]he objectively apparent
reason for the [ amendment was to distinguish the inven-
tion over prior art systems that measured and displayed
a diffusion limiting current reading.”® “[L]ike the prior
art — LifeScan’s meter does not convert diffusion limiting
current readings to analyte concentration measurements
and then compare analyte concentration measurements
to one another to detect errors...”$! Accordingly, the
Court held that prosecution history estoppel barred the
patentee from asserting its claims of infringement under
the doctrine of equivalents and the tangential relation
exception did not apply.

Is the Doctrine of Equivalents
Exceptional?

As touched on in the above discussion, the Federal
Circuit has at times added a degree of color commentary
when characterizing the role of the doctrine of equiva-
lents in the infringement analysis. It has on the one hand
described the doctrine as “firmly entrenched”®? and its
existence “consistently sustained”®* while in other cases
referring to it as “the exception ... not the rule.”®* In one
particularly unusual turn of events in 2019, the Federal

Circuit in Amgen Inc. v. Sandoz Inc.® issued an opinion
refusing to find infringement by equivalents. Its discus-
sion of the law, citing to a 1991 Federal Circuit opinion,
stated that “the doctrine of equivalents applies only in
exceptional cases.”%® However, several months later,
the Federal Circuit issued a per curiam supplemen-
tal opinion and with little fanfare deleted the phrase
“applies only in exceptional cases” from the original
Amgen opinion.?” The Court thus seemed to back away
from the suggestion that the doctrine of equivalents is
exceptional.

While the Federal Circuit’s recent opinions are not
entirely consistent in framing the doctrine’s place in the
law, the 2019 retraction in Amgen was striking and fur-
ther suggested that the doctrine of equivalents is not as
far out of favor as it may have appeared at times over the
past two decades.

Conclusion

The availability of the doctrine of equivalents to pat-
ent owners as an alternative to literal infringement has
fluctuated over time. While the doctrine was thought by
many to be nearly dead after the Supreme Court’s deci-
sion in Festo, it has seen a considerable turnaround in
recent years. In particular, Federal Circuit’s case law has
breathed life into the tangential relation exception to
prosecution history estoppel, a trend helpful to patent
owners. At the same time, the Federal Circuit has also
supported the ensnarement defense in a manner help-
ful for accused infringers. While literal infringement is
always the preferred approach when asserting infringe-
ment, successful claims of infringement by equivalence
are possible, and both patentees and potential infringers
should keep them in mind.
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